
Transsexual ''Winner'' in Custody Dispute 

In an extraordinarily lengthy and detailed 
opinion setting out factual findings concern-
ing a complicated child custody proceeding. 
Connecticut Superior Court Judge Dranginis 
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has ordered that the two children of a male
to-female transsexual live with her and her 
new husband rather than with their mother 
dtlring the school year, with liberal weekend 
and vacation visitation rights for the mother. 
M. v. M.: U. 1,. l' .. 1996 WL 434302 (July 11). 

Mrs. M. was married first to Mr. U .. with 
whom she had two children, then to Mr. M., 
with whom she had two more children prior 
to divorcing Mr. M., who now lives with his 
parents. Mr. ll. underwent a sex-change op
eration, becoming Ms. U .. then married Mr. 
O'N. In this proceeding, the court had to 
determine and custody and visitation rights 
for this blended family. taking into account 
the recommendations of court-appointed ex
perts that the four children, who had bonded 
together as a sibling group. should have their 
sibling tie preserved. The court concluded 
that Mrs. M .. Mr. M .. and Mrs. li. O'N. were 
all competent parents. but that Mr. M. and 
Mrs. t:. O'\. (the former Mr. t.) were the 
preferable parents lo have custody of their 
respective children. The court found that the 
r. children had adjusted to their father's 
sex-change. now referring to her as "Mommy"
but suffered tension over the need to keep the
fact of the sex-change operation a secret. The
court found no other adverse effect on the
children. and made no comments about any 
potential adverse effect to children of being 
raised by a post-operative transsexual parent. 
(Quite an enlightened change from some 
other opinions we've seen in the past con
cerning transsexual parents.) The opinion is 
sometimes confusing lo read. as the court's 
references to Mrs. LO'\. change pronoun 
genders frequently. 1l1e court appears quite 
respectful of ,1rs. LO'\. and treats the sex
change and her current status in a matter-of
fact wa•,. A.S.L. 

Federal Court Ref eds Challenge to Military 
Polley by Lesbian Reservist 

l1.S. District Judge Kovachevich (M.D.Fla.) 
has denied a lesbian \aval reservist's chal
lenge lo the military's policy of discharging 
servicemembers who state that they are ho
mosexual and that they engage in homosexual 
conduct. H"'>·nda 1·. CS .. 1996 WL 419870 
(July 5). Plaintiff Bonita Rose Hrynda thus 
remains discharged from her fonner position 
at the :\aval Air Reserve in Jacksonville. She 
had served for 14 months in the \aval Re
serve, during which her academic. military. 
and leadership performances ranged from ex.
cellent to outstanding. However. in \1arch 
1992. during an interview by the \aval In
vestigative Service ("\IS") regarding her al
leged homosexuality. she admitted that she 
was a lesbian and'signed a statement admit-
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ting her lesbianism and that she was in a 
sexual relationship. 

She received an honorable discharge due 
to her homosexuality in 1992 under the "old 
policy" (Department of Defense Directive 
1332.14 - now replaced with the "Don't 
Ask. Don't Tell" policy) which required the 
separation of any enlisted servicemember 
found to have engaged in "homosexual con
duct," defined as "a homosexual act. a state
ment by a service member that demonstrates 
a propensity or intent to engage in homosex
ual acts. or a homosexual marriage or at
tempted marriage." Under the old policy's 
directives ("Regulations"). servicemembers 
could be discharged based on their preserv
ice. prior service. or current service conduct 
or statements. 

Hrynda challenged the Regulations on four 
constitutional grounds as violating: (1) her 
5th Amendment right to equal protection; (2) 
her First Amendment right of free speech and 
expression; (3) her First and Fifth Amend
ment rights to expressive and intimate asso
ciation; and (4) her First and Fifth Amend
ments rights because they are vague and 
overbroad. Kovachevich's judgment on the 
pleadings was a case of first impression for 
the court. The decision noted the traditional 
deference granted by the courts lo the mili
tary: unfortunately. this court then deferred 
completely. 

Hrynda first argued that the Regulations 
violate her rights lo Equal Protection. Various 
circuit courts have held that the standard of 
review for equal protection claims in the mili
tary context is "rational basis." Steffan 1·. 

Per'">·· 41 F.3d 677 (D.C. Cir. 1994) (en bane): 
.tleinhold ,,. CS. Dep 't of Dejen.�e. 34 F.3d 
1469 (9th Cir. 1994). The plaintiff asserted 
that the military's distinguishing of homo
sexuals as a group serves no legitimate or 
rational government or military interest. but 
is based solely on prejudices and presumed 
prejudices of heterosexu�l service members 
and civilians. She further contended that the 
military ban on homosexuals is irrational and 
cannot withstand even rational basis review. 
The defendant argued that its "rational basis" 
was the need to promote the legitimate state 
interest of preventing proscribed homosexual 
acts and of protecting unit cohesion within the 
military. 

The court found this persuasive. ironically 
citing Romer,� E,,ans. 116 S.Ct. 1620. 1627 
( 1996). for the proposition that although the 
Constitution promises that no person shall be 
denied equal protection under the law. most 
legislation classifies for one reason or an
other. and may result in disadvantage to vari
ous groups or persons. Such a legislati\'e 
classification will be upheld if it neither bur
dens a fundamental right nor targets a suspect 
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class. and if it bears a rational relation to some 
legitimate goal. Kovachevich's judgment 
found that the classification of the Regula
tions does not impact on a fundamental right 
or a suspect group. citing ff'oodward t� l '.S ..

871 F.2d 1068 (Fed. Cir. 1989), cert. denied. 
494 U.S. 1003 (1990). which held that unlike 
suspect classes which exhibit immutable 
characteristics. "homosexuality is primarily 
behavioral in nature." The court then found 
that the Regulations are rationally related to 
a legitimate state interest. sidestepping the 
plaintiff 's claims of prejudice. In order for the 
plaintiff to have prevailed. she would have 
had to demonstrate that the government could 
not possibly have relied upon its stated pur
pose for the classification. This. the court 
held, she failed to do. 

In her argument. the plaintiff relied on the 
Meinhold decision. in part because �1einhold 
was an enlisted member of the :\avy under 
the old policy who made a statement on tele
vision that he was gay. for which he was 
discharged. The district court in the Southern 
District of California had found the \av,·'s 
ban to be based on status. not conduct. and 
thus violative of Equal Protection. 1l1e 9th 
Circuit upheld the ruling of the lower court as 
to the unconstitutionality of discharging him 
solelv based on a statement of sexual orienta
tion devoid of any concrete desire or intent to 
act on his propensity. However. the 9th Cir
cuit also held that the \avy's policy was 
constitutionall�- permissible to the extent it 
relates to homosexual conduct. In the instant 
case. since Hrvnda not onlv stated she is a 
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lesbian but. in her \IS statement. said that 
she had engaged in homosexual conduct pre
viously. during the present time. and probably 
would do so in the future as she was involved 
in an ongoing sexual relationship. the court 
found that she was discharged not because of 
her statements. but rather because her :XIS 
statement affirmed her past and present con
duct. Thus. Kovachevich found that .\leinhold 

would have permitted her discharge without 
raising any questions of equal protection vio
lation. 

Hrynda also argued that the Regulations 
distinguish between the speech and beha\·ior 
permissible for heterosexuals and that per
missible for lesbians and gay men. It does this 
by proscribing. punishing. and chilling all 
public and ptivate speech and expressive 
behavior that would tend to identify persons 
as homosexuals on the basis of speech content 
and viewpoint. The court was not persuaded 
by this argument. Relying on lri.�wn��in ,·. 
,ilitchell. 113 S.Ct. 2194 (1993). where the 
Supreme Com1 affirmed the validit�· under 
the First Amendment of the "evidentiary use 
of speech to establish the elements of a crime 
or to prove motive or intent." the court found 


	Center_BAHR_19a_OCR.pdf
	Center_BAHR_19b_OCR.pdf

