
The legal labyrinth that faces the transsexual 

THE bizarre outcome of the 
Gloria Greavea case last week 
produced the u11usal popular 
headlines. The Dally Star re
ported a " Prison Riddle 
Over Sex.Change Gloria·". 
Greaves, once a man, now a 
woman, iwaa sent to Holloway 
prison for women after being 
found guilty of committing 
an offence - living off Im· 
moral e1rnln1s - that only a 
nan can commit. At the 
11me time, Greaves'• husband 
w111 1ent to gaol for a year 
for living oft the immoral 
eamtng11 of another man ...... 
hls wife. Sensatlonall1m 
aside, the c11e has focused 
public attention to the ano
malous legal position of all 
post-operative transsexuals. 

Estimates vary, but a re
cent survey suggests that one 
In thirty of the adult popul•· 
tlon In Britain experiences 
1ome degree of gender conru-
1ion ; somethlnf in the 
region of four hundren trans· 
1exual1 p&1111 throu1h British 

gender identity cllnlca every 
year - in the United Stales, 
the ftgure runs into thou· 
111nds. 

Jn his book, The Tnns11ex· 
ual Phenomenon, Harry Ben· 
jamln defines transsexuals as 
those who have the inner 
certainty of belonging to that 
sex which ls not given to 
them physically. Modern spe
culation as to the precise 
nature ot tranesexuall11m -
of transldentlftcatlon 111 it 11 
!l'bmetlmes termed - h11 
ranged from possible hor· 
monal Imbalance, learned 
gender roles, and erotic nar· 
clsslsm, to explanations re· 
lated to reincarnation. 
Whatever the cause, the re· 
suit manifests itself in that 
state of gender dysphoria ln 
which the individual becomes 
totally alienated from his or 
her body. The only way dO'C· 
tors can help ls by aiding the 
transsexual to adapt to the 
life of the gender with which 
he or she Identifies. Thus, 
hormone therapy, sex reas· 
11lgnment herapy, and sex re
assignment surgery, are all 
available from the National 
Health Service. 

Yet whether pre- or post
operative, the transsexual 
must overcome major obsta· 
des, particularly when faced 
with the relevant laws of this 
icountry. Here, even when a 
transsexual h111 undergone 
·run sex il'easslgnment 1ur· 
gery, for most purposes he 

or she wlll ltl.11 be oftlclally 
recognised 111 belonging to 
his or her original blologilcal 
sex. There are tlwo main 
causes of this state of coun
fuslon. In the vast majority 
of births, a 911.perftclal exam· 
inatlon In the delivery 
theatre will reliably establish 
the sex of the child ; but in 
some cases this detennina· 
tlon may be indicated by all 
other factora nve the psycho
logical. 

Yet the law states that. In 
the absence of a fundamental 
error being made at the time 
It ls Issued, an indivld\lal'a 
birth certlftcate cannot later 
be amended. There Is no 
statutory definition of sex : 
the basis of legal controversy 
lies ln the decision of 
Ornterod J, from the well 
known case Cori>ett v Corbett 
(1971) l n v o I v l n g April 
Ashley. It was held in that 
case that an lndlvldual's sex 
was fixed, at the latest, at 
birth, and could not lat<?r be 
altered by surgical lnterven· 
tlon. In reaching this dbcl· 
ston Onnerod J stressed that 
he was attempting to devise 
a test purely for the purpose 
of determining capacity for 
marriage : nevertheless, the 
decision has become an auth· 
ority In many other areas. 
Thus, whilst Ms Ashley had 
obtained a National Im111r
ance card which described 
her as a woman, she ww 
still denied an amended birth 

certificate - and the capa· 
city to marey a man. 

What of the trans-homosex
ual ? This is a condition 
Identified by Dorothy Clair 
(London H09pital) whereby, 
for example, a female to 
male transsexual will, both 
before and after sex rea1111lgn. 
ment surgery, prefer homo
sexual relationships. Whilst 
homosexual acts between con
senting adults In private are 
no longer illegal, anal Inter
course between a man and a 
woman ls still a criminal 
offence. Since a female to 
male transsexual - homosex· 
ual or otherwise - 111 11Ull 
according to the Corbett deci: 
sion, biolo11lcally female, he 
and, in this cl88', his mate 
partner1 technically run th9' 
risk or prosecution. In a 
1lmllar vein, a male to 
female post·operatlve trans
sexual can never enjoy the 
protection of our rape laws 
since, apparently still male 
1he can never ' be the victim 
of a heterosexual rape - at 
worst, the rapist may be 
charged with in dee en t 
assault. 

The pre-operative male to 
female transsexual constantly 
rum 1!he risk of C'Omml.'tlng a 
public order offence relatinir 
to cross dressing, yet she will 
be required to Hve full-time 
in her new role for at least a 
year, often two, u a pre
condition for access to sur
gery, Her former gender 

Jdentity may be dl.scloted in 
open court and If convicted 
and sentenced to imprison. 
ment the problem then arlsea 
u to which prison ia applic
able, male or female. 

Jn this respect it ·can be 
nld tbat Greaves hu been 

. sympathetically treated, tor 
operative trannexual may 
In many cases even a J)ost
flnid herself in a male prison 
where she can be denied 
access to the vitally necea
sary contlnutna hormone 
treatment. 

Other dlftlcultles exper1. 
enced by 'tnnssexuars lrllclude 
dealing with an unsym. 
pat•he'tllc bureaucracy wtth re
gard to l n c o m e tax, 
unemployment and alckneas 
benefits, passport controls 
and so forth. Finding 
employment in the new role 
can be a major pl'oblem -
although the recent re-inlta
tement of a transaexll'Wl 
en~neer after belnc sup. 
ported by 2,000 of her collea. 
gues, suigelltl that public 
attitudes are cbanglng. How. 
ever, a male to female post. 
operat'lve tran99exul'I may 
throuah company rules, be 
required to retire at 80; un
fortunately, the National 
lnll\lran~ Commdn!oners 
con&ider themselves to be 

. bound by the Corbett deci· 
slon, so that a state retire
ment pensl011o Is not payable 
until the woman reaches the 
age of 85. 

The tl'end in medical 
· thinking has moved towards 
the view that sex reassign
ment surgery ls a valid ferm 
of treatment - in a ~ense 
lhe tramsexual Is seen simply' 
11 one born with a disability 
the nature ot which justltle~ 
corrective surgery. Both · 
Sweden and West Germany 
have recently passed Jeglsla-

'· tion reco(Dnlslng a post opera
tive transsexual's right to be 
legally reassigned. 

The legal strait-jacket 
created by the Corbett deci
sion has remained 11omethlng 
of a domestic and Jnter
natlonal precedent for more 
than ten years e.nd has 
created more problems than 
It has aolved. That some real· 
lstic and humane re11olut lon .. 
to the difficulties <>utllned ' 
here ls required, Is surely 
Without doubt. The question 
dl whether 11n Engfll9h trans· 
1exu1l baa the right to an 
•mended birth cert I ft cate ls 
currently under cons I deratlon 
by the European Court of 
Human Rights. 

If modem sclentlft.c ftnd· 
lnp •how that a per!lon's ~rx 
can be decided funclament
aHy by d'actors wb'1c ll may 
not be ncognlsed at birth 
perhaps It ls time th.at both 
our laws •nd our society 
accepted, and adjust ed I<> 
those ftndlngs. ' 
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